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EXAMINING THE BETTER ONLINE TICKET
SALES ACT OF 2016

TUESDAY, SEPTEMBER 13, 2016

U.S. SENATE,
SUBCOMMITTEE ON CONSUMER PROTECTION, PRODUCT
SAFETY, INSURANCE, AND DATA SECURITY,
COMMITTEE ON COMMERCE, SCIENCE, AND TRANSPORTATION,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2:35 p.m. in room
SR-253, Russell Senate Office Building, Hon. Jerry Moran, Chair-
man of the Subcommittee, presiding.

Present: Senators Moran [presiding], Thune, Fischer, Heller,
Gardner, Blumenthal, Nelson, McCaskill, Klobuchar, and Booker.

OPENING STATEMENT OF HON. JERRY MORAN,
U.S. SENATOR FROM KANSAS

Senator MORAN. The hearing of the Consumer Protection, Prod-
uct Safety, Insurance, and Data Security Subcommittee will come
to order. We're pleased to have our witnesses here on a topic that
I think is of value and has some opportunity for us to make a dif-
ference.

Whether it’s a Garth Brooks concert at Wichita, a KU basketball
game in Lawrence, or the most hyped and prestigious Broadway
show of all time, Hamilton, the digital age has made acquiring tick-
ets easier than ever. But an age-old issue of ticket scalping has
been made even more prevalent by advances in technology.

When you’re trying to pick up tickets for the next big event,
you're no longer only competing against other eager fans when the
tickets are released. You are now forced to compete against an
army of sophisticated ticket bots that overwhelm the ticketing
website through brute force, scoop up as many tickets as possible,
and then resell them on a secondary market at a significant mark-
up.
So what is a ticket bot? Here’s my quick example. A live perform-
ance is happening, say, a Garth Brooks concert in Wichita. You
know lots of people want to be there, and there are only so many
tickets that are available. People who use bots first overwhelm the
primary ticket issuer’s website by cutting in line ahead of regular
fans. While those tickets are taken out of circulation, they quickly
use human operators to enter distinct names, credit cards and ad-
dresses, and circumvent other security measures.

The software is easy to find, and you don’t even have to be a
technology genius to use it. I don’t want to direct anyone to a
website, but a quick Google search for ticket bots will lead you to
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a different kind of marketplace, one where you can purchase the
software we're talking about today. The bots are advertised as spe-
cific applications for websites such as Ticketmaster or StubHub,
and they even offer to make custom products.

Bots harm everyone in the live entertainment ecosystem, from
performers to fans. Ticket issuers, like Ticketfly, have to invest
heavily in server capacity and extra security measures to deal with
the artificially generated stress that the bots produce. And when
the site doesn’t seem to work properly, or the event is listed as sold
out seconds after tickets go on sale, consumers get frustrated with
the ticket issuer or the venue. The secondary market is also im-
pacted by this practice. For their part, eBay/StubHub supports
BOTS legislation and believes that misuse of ticket bots “harms all
parts of the ticket industry.” Of course, perhaps the biggest impact
is on the fans. A report by the New York Attorney General sug-
gests that at least tens of thousands of tickets per year are being
acquired using ticket bots.

I certainly believe that a vibrant secondary ticket marketplace is
nothing but good for consumers. People can and should be able to
sell their tickets in the marketplace, and if people are willing to
pay extra for certain performances, that is their right. StubHub es-
timates that half the tickets sold on their platform are below face
value, so the value prospect cuts both ways for consumers.

What I take issue with, and what this legislation that I and oth-
ers have introduced seeks to address, is the practice of cutting in
line when tickets are offered so that regular consumers don’t even
have a chance to pay face value for the tickets. Some have also
raised ticketing concerns outside the scope of this legislation. We
do not claim that this legislation will be a silver bullet for all that
ails us or can solve every consumer problem, but I look forward to
a robust discussion today about many of these proposals.

Many groups, including StubHub, in their testimony today have
advocated additional provisions that they believe would be bene-
ficial to consumers. But our legislation has been narrowly tailored
to address a real and significant problem that impacts peoples’
lives, and there is strong bipartisan and bicameral support for this
legislation.

It is my expectation that this committee, the Commerce Com-
mittee, will consider BOTS at its next markup. I believe that’s next
week. I would encourage all of my colleagues to cosponsor and sup-
port this bill. I would like to specifically thank my Commerce col-
leagues for their interest and support in this issue.

Ranking Member Blumenthal, thank you for your support in ad-
vancing this legislation and for putting together today’s hearing.

Senator Fischer, thank you for your support as well, and I'm
sorry that the Big 12 has trumped the Big 10 once again and our
testifying witnesses here today.

[Laughter.]

Senator MORAN. Yesterday, the House of Representatives passed
on suspension a very similar version of the BOTS Act. I'd like to
thank Congresswoman Blackburn for her work on this issue, and
I look forward to continuing to work with her to make this bill a
law.
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I would now like to recognize the Subcommittee’s Ranking Mem-
ber, Senator Blumenthal, for his opening statement.

STATEMENT OF HON. RICHARD BLUMENTHAL,
U.S. SENATOR FROM CONNECTICUT

Senator BLUMENTHAL. Thank you, Mr. Chairman, for your lead-
ership in bringing us together today for this hearing, and to you
and our other colleagues for supporting the Better Online Ticket
Sales Act of 2016, a good step, if only a modest step, toward stop-
ping ticket scalping in this country.

In one of my favorite shows of all time, Hamilton, and in one of
my favorite numbers in that show, one of the show-stopping songs,
is “The Room Where It Happened.” The room where it happens—
that’s all fans want to do, to be in the room where it happens, and
what this bill does is give them fair access to be in that room. It
may be a sports stadium or a music venue or a show like Hamilton.

Anybody who says that these are victimless abuses is kidding
themselves. This kind of abuse affects boys and girls who want to
celebrate birthdays and who are denied that opportunity at the
show that they have waited an eternity, it may seem to them, to
see. It affects the music fans who want to go to the concert that
they cannot access. It affects the sports fans who can’t see their
teams in victory or defeat.

I spent many years as Attorney General of the state of Con-
necticut fighting to protect consumers from ticket scalpers making
unseemly profits from unscrupulous and illegal practices. Ticket
scalping is not a victimless abuse. It is not a victimless crime. It
affects ordinary Americans in their pocketbooks, in their hopes and
aspirations, and it affects respect for the rule of law and fairness
in our society and appreciation of the great cultural richness of this
Nation.

My former colleague as attorney general, or one who followed as
attorney general after I left, Attorney General Eric Schneiderman,
has done an investigation and produced a report back in January.
I ask, Mr. Chairman, that his prepared statement be submitted for
the record.

Senator MORAN. If there’s no objection, so ordered.

[The information referred to follows:]

PREPARED STATEMENT OF ERIC T. SCHNEIDERMAN, ATTORNEY GENERAL,
STATE OF NEW YORK

Mr. Chairman, Mr. Ranking Member, and other distinguished Members of the
Subcommittee: I am pleased to present this prepared testimony regarding the prob-
lem of ticket purchasing software, commonly known as “ticket bots.”

As the Attorney General for the State of New York, my responsibilities include
enforcing New York law governing the market for tickets to concerts, sports games,
and other live events. For more than three years my office has led a wide-ranging
investigation into this market, and the facts we uncovered all lead to one conclusion:
Ticketing is a fixed game. Fans are shut out of buying tickets from primary sellers
such as Ticketmaster and are then forced either to pay exorbitant markups on the
secondary market, at resale sites such as StubHub or Ticketmaster’s Tickets Now,
or else miss out on vital cultural events altogether.

Through our investigation, my office has gained in-depth, first-hand knowledge of
ticket bots. We subpoenaed documents and data, performed analyses, and took testi-
mony. We presented our findings in January 2016 in a detailed report entitled “Ob-
structed View: What’s Blocking New Yorkers from Getting Tickets,” which accom-
panies my testimony. The report described myriad ways in which the ticket industry
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is broken, with bots as a particular focus. Bots are a particularly pernicious force
in the ticketing industry. By automating the ticket-buying process, bots have two
huge advantages over human buyers: (1) they perform each transaction at lightning
speed, and (2) they can perform thousands of transactions simultaneously. As a re-
sult, they crowd out human purchasers and snap up most good seats. My investiga-
tion found one bot that purchased more than 1,000 tickets to see U2 at Madison
Square Garden within a single minute, and more than 15,000 tickets to U2 shows
nationwide within a single day. Three of the biggest bot users collectively bought
more than 140,000 tickets to New York over three years. Multiply that by fifty
states and you can see the enormity of this problem nationwide. Millions of fans are
shut out from getting tickets at face value. Moreover, the integrity of the entire
market for tickets is undermined by the fact that bot users have made the process
so unfair.

In addition to reporting on industry practices, my office also took enforcement ac-
tions against bot developers, users, and illegal resellers. My office has already
reached settlements with some of the country’s biggest bot-users, requiring them to
abstain from using bots for events in New York and recouping millions in penalties.
For example, one of those bot users scooped up 520 tickets to a Beyoncé concert in
Brooklyn in just three minutes, and was required to pay $600,000 in disgorged prof-
its and penalties. Our investigations into even more bot-users are ongoing and we
expect to announce additional significant enforcement actions.

Our report and enforcement actions also helped spur a push in the New York
State Legislature to take additional action to crack down on bot use. My office
worked with leading State legislators from both parties on a bill that increased civil
penalties, for the first time in New York imposed criminal penalties for bot use, and
extended liability to those who may try to evade the law by outsourcing the bot use
to a third party while reselling the tickets the bot obtained. That bill passed with
unanimous support in both houses and awaits the Governor’s signature.

I applaud this committee’s efforts to craft an anti-bot law at the Federal level,
because while state laws like the one pending in New York will increase deterrence,
I believe the bot problem could be much more effectively addressed with a Federal
anti-bot law that complements existing state laws. Ticket reselling is enormously lu-
crative. My investigation found that reseller markups on tickets are 50 percent over
face value on average, but sometimes reach more than 1,000 percent. One bot user
we investigated had more than $40 million in annual revenue, a large portion of
which he split with his bot-programmer partner. These riches create large incen-
tives for resellers to use bots. Compare that with the resellers’ view of current deter-
rence: First, states with anti-bot laws must discover the bot use (which may not
happen considering sophisticated bots are very good at mimicking human behavior)
and then bring an action. Second, even if the action results in disgorgement and
penalties, the bot user has ample funds to pay those costs, not only from the illegal
bot use in states with bans but also from the legal bot use in states lacking such
bans. In short, the states without bans subsidize illegality in states with bans. A
Federal prohibition could help change the incentives so it no longer pays to use bots.

Outlawing bot use is not just logical, it is fair. Currently, the small-time scalper
standing outside a venue selling a pair of tickets is far more likely to be subject
to arrest and sanction, while the highly sophisticated and well-financed bot users
who scalp tens of thousands of tickets gets off scot free. This is akin to punishing
a three-card monte dealer for deception while giving a pass to a fund manager run-
ning a Ponzi scheme that affects thousands of people.

For all of these reasons I strongly support the chief provisions in the proposed
Federal BOTS Act of 2016, bill S. 3183, introduced July 13, 2016, by Chair Moran
and Sens. Schumer, Fischer, and Blumenthal. In particular, I support the bill’s pro-
visions in §(a) that ban on the knowing use of bots and the resale of tickets know-
ingly obtained using bots. Indeed, the legislation I proposed and supported in New
York similarly imposed liability on knowing resale to ensure that resellers cannot
insulate themselves from liability by outsourcing bot use to third parties. I also sup-
port the provisions in §§(b) and (c) of the bill that grant authority to the FTC and
state attorneys general to enforce the proposed law, while being careful not preempt
existing state laws that my office and those of my fellow attorneys general may en-
force against bot use in our own jurisdictions.

Based on my experience enforcing bots laws in New York, I have a few sugges-
tions for how the bill could be improved. I urge you to consider clarifying certain
provisions of the bill to ensure that it provides the strongest deterrence possible
against bot use and does not complicate the efforts of state attorneys general to po-
lice ticket scalping:
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e First, §(a)(1) prohibits bot use “on an Internet website of a ticket issuer.” This
provision should clarify that the prohibition is not limited to sales on the Inter-
net and encompasses any technology platform, since Ticketmaster and others
already sell a large share of their tickets through smartphone apps and may
later develop as-yet-unknown platforms. Moreover, it should clarify that the
prohibition is not limited to the issuer’s own platform, since some issuers sell
tickets on third-party websites, such as Facebook.

e Second, §(c)(1) of the current bill provides that states may sue “as parens
patriae” to obtain injunctive relief and “damages restitution or other compensa-
tion on behalf of . . . residents” of the state. This provision should clarify that
the bill does not limit state attorneys general to suits in their parens patrriae
capacity. My office currently may bring a claim under state anti-deception laws,
not as parens patriae, for violations of Federal law, and I would not want a
court to construe this bill to preclude such an action. Further, §(¢)(1) should ex-
pressly provide that state attorneys general may obtain the same civil penalties
the FTC may obtain. These monetary penalties are critical to increasing deter-
rence, and that is just as true in a case brought by a state attorney general
as in a case by the FTC. Additionally, this provision of the bill should expressly
state that disgorgement of profits obtained illegally is also available, since that
remedy is useful where restitution is difficult or unwieldy to obtain. This provi-
sion should also clarify that it is not restricted to injuries facing “residents of”
the state, to avoid limiting my office’s established authority under state law to
obtain relief for violations within New York’s borders that other states’ citizens,
for example bot use affecting New Jersey or Connecticut fans seeking tickets
to shows at nearby New York venues.

e Third, §(c)(3) of the current bill provides that “[nJothing in this subsection may
be construed to prevent” states from exercising powers conferred on them by
state law to conduct investigations. This provision should clarify that, beyond
investigations, the bill also does not prevent states from bringing any claims
they are authorized to bring under their own states’ laws.

e Lastly, I urge you to consider following New York’s lead in imposing criminal
sanctions in addition to civil ones. New York imposed civil penalties for bot use
in 2010, yet many resellers still used them despite the risk of detection and liti-
gation. Indeed, my office’s investigation turned up communications from one bot
user claiming that he would only refrain from bot use if he risked criminal
charges in addition to civil ones.

In closing, I wish to stress that while strong anti-bot laws are a necessary step
to address the fixed game in ticketing, more will be needed to improve fans’ access
to cultural events. My report showed that half of all tickets, on average, are held
back for industry insiders, special groups, and holders of special credit cards. These
set-asides are even larger for many events, such as two Justin Bieber concerts in
2012 where only 2,000 seats at an 18,000 seat arena in New York City were re-
leased during the sale to the general public. Promoters, venues, and ticketing agents
such as Ticketmaster must level with fans by disclosing the allocations of tickets
to the general public versus insiders and other preferred groups. Additionally, if a
ticketing agent such as Ticketmaster claims that ticket limits are enforced, it should
enforce those limits as a matter of course on a per-person basis or else disclose that
such limits are not so enforced. Secondary sales platforms such as StubHub and
TicketsNow must ensure brokers reselling tickets on their sites can comply with
laws like those in place in New York that require resellers to post licensing informa-
tion and ticket face values. These sites already make face values available in the
United Kingdom and should do the same for U.S. fans.

I will continue to work with New York’s State Legislature to improve the ticketing
industry in my state, and urge your Subcommittee to consider these issues at the
Federal level as well.

Senator BLUMENTHAL. His report shows that tickets remain even
more out of reach for consumers than ever before. And much of this
denial of access is due to the illegal use of special software, known
as ticket bots, that consume, literally devour, the best tickets at
high speeds the moment they go on sale or before and make it im-
possible for ordinary consumers to purchase tickets at reasonable
prices. The use of this technology basically deprives consumers of
fair markets.
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If you believe in the markets, you should believe in this legisla-
tion. If you believe in fairness in the markets, you should support
this legislation. Whether it’s a mega hit like Hamilton or the foot-
ball games that occur regularly in this country over the weekends
coming this fall or the concerts that occur around the country regu-
larly, the current epidemic of ticket bot software is blocking fair ac-
cess to event tickets, and it is maddening and frustrating to con-
sumers, no matter where they live or what their background, age,
class, or race may be. It affects everyone.

I believe that the current state of affairs is untenable and unac-
ceptable, and that’s why I am very strongly in favor of this first
step. And I've heard from some of our community performing arts
in Connecticut, like the Bushnell Theater in Hartford and the Eu-
gene O’Neill Theater in Waterford, about how this practice makes
their serving subscribers more difficult and how they are hampered
in building relationships with future patrons of the arts. So the rip-
ple effect is beyond Broadway. It is in every community theater,
every community around the country.

I want to thank the witnesses for being here today and contrib-
uting to our understanding of this issue.

Thank you very much, Mr. Chairman.

Senator MORAN. Senator Blumenthal, thank you very much.

We'’re honored to have with us the Ranking Member of the full
committee, Senator Nelson.

Senator, is there anything you would like to say as we begin this
hearing?

STATEMENT OF HON. BILL NELSON,
U.S. SENATOR FROM FLORIDA

Senator NELSON. Thank you, Mr. Chairman. Just to say to my
colleague here, I did not get to go see Hamilton because——

Senator BLUMENTHAL. I'll go a second time if you’ll go with me.

Senator NELSON. Well, not at the price, because the reason I
didn’t go was I did not want to pay $800 a ticket, and it—well, at
the time that I tried, indeed, all the tickets had been bought up,
just about what we’ve been talking about.

Now, you put it in everyday folks’ lives, the retirees, who want
to go to mark their anniversary at the theater, or you talk about
the folks who want to get a ticket for their child on their birthday
to go see their favorite singer, or what about the college football
fans that want to go to the ball games, and they are denied because
of what we see going on. This is not capitalism. This is not the free
market. This is a rigged market benefiting some greedy specu-
lators, and it’s not right, and I appreciate what you all are doing.

Senator MORAN. Well, Mr. Ranking Member, in just a moment,
I'm going to introduce you to the producer of Hamilton, and per-
haps you two can get acquainted today, and perhaps you can see
the show.

[Laughter.]

Senator BOOKER. Mr. Chairman, can I request for the record that
Senator Blumenthal does his opening statement again, but this
time sings “The Room Where It Happens?” I would greatly appre-
ciate that.

Senator MORAN. I hear objection.



[Laughter.]

Senator MORAN. Again, we're delighted to have our Committee
members here, but especially appreciative of those who have come
here to testify on this topic, and I would introduce them.

We have as witnesses today Mr. Tod Cohen, who is the General
Counsel of StubHub. We have Mr. Jeremy Liegl, the Associate Gen-
eral Counsel for Pandora and Ticketfly; Mr. Jeffrey Seller, the Pro-
ducer of Hamilton, an American musical; and Mr. Bob Bowlsby, the
Commissioner of the Big 12 Conference.

Commissioner, we would start with you and work our way across
the panel. Commissioner, welcome.

STATEMENT OF BOB BOWLSBY, COMMISSIONER,
BIG 12 CONFERENCE

Mr. BowLsBY. Thank you, Chairman Moran, Ranking Member
Blumenthal, Senator Nelson. I appreciate the opportunity to be
here and thank all of the distinguished members for taking the
time to hear from the witnesses.

This is a terrific opportunity to talk about a vexing situation that
brings all of us with relatively diverse backgrounds together to talk
about a common challenge. I'll let the first three paragraphs of my
statement stand for themselves, but I think it’s self-evident that
some of our sports produce revenue from tickets, from merchandise
licensing, and from television contracts. This revenue is vital to the
operation of intercollegiate athletics programs, particularly at the
highest level where we operate in a fairly autonomous manner and
mostly through self-funded resources.

There is a unique relationship between an institution and its
fans. It is not uncommon for our programs to have families that
have been season ticket holders across multiple generations. Be-
cause of these special relationships, we try and keep the value and
cost of college tickets at a reasonable level. Because of the reason-
able level of this pricing, we make ourselves an obvious target in
some cases. This is particularly true of big regular season contests
in football and men’s basketball, as well as many of our post-season
games, for which there are already a very limited number of tick-
ets.

I'm convinced that for certain games, we could charge an awful
lot more than we do. And yet our traditional relationships and our
loyalty to our fans presents a maximum pricing when we know
that the supply is fixed.

The demand to see live events may overwhelm the supply in vir-
tually every one of our environments. A school could substantially
raise prices for that one big game or for a group of big games. It
could also bundle tickets together so that less advantageous con-
tests are bundled up with very highly advantageous activities. Ac-
cordingly, in a scenario where individuals are willing to pay a great
deal more for a ticket than its stated face value, some unscrupu-
lous actors will exploit that situation.

While many of the tickets to our athletic events are held by sea-
son ticket holders, individual game tickets are also sold. I fully sup-
port a free market and a capitalist economy and the ability of indi-
vidual ticket holders to profit from the sale and of market forces
on their tickets. However, with respect to many games, scalpers
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will use computer programs to pick up and buy more tickets than
individuals are allowed to buy on an individual basis.

Whether it’s an individual lurking outside the perimeter of an
arena or a sophisticated computer operator unleashing a torrent of
bots, the bottom line is this: the hard-earned money of our fans
spent on tickets to our sporting events should benefit our schools
and our student athletes, not third parties who seek to make a
quick buck off our most passionate supporters.

Our conference has some of the best college sports fans in the
country. The bad actors that use the bots to buy up and create un-
necessarily inflated markets are essentially cutting in line in front
of the real fans in order to profit off something they did nothing
to create.

I'm aware that some of the naysayers and pundits question
whether there is anything that Congress can or should do about
this situation. There are 21st century scalpers that are still going
to find a way to do whatever they can to game the system. Well,
I disagree. I think this is a logical step in the right direction. I also
applaud allowing the Federal Trade Commission and the State At-
torneys General to take civil enforcement actions against individ-
uals who employ deceptive practices to thwart and challenge the
lack of integrity of online purchasers in volume.

We support this legislation as a necessary measure to ensure
that our universities’ fans have access to good tickets at face value.
My professional career has been spent around students, fans, and
college sports as an athletic director and now as a commissioner of
a high visibility sport. We should celebrate and encourage healthy
competition on the field of play between student athletes, coaches,
and their respective teams. But we should denounce, however,
forced competition on Internet ticket sites between ardent fans and
faceless scalpers who seek to profit from those fans who are pas-
sionate about college athletics.

Thank you again for your invitation to testify, and I look forward
to your questions.

[The prepared statement of Mr. Bowlsby follows:]

PREPARED STATEMENT OF BOB BOWLSBY, COMMISSIONER, BIG 12 CONFERENCE

Chairman Moran, Ranking Member Blumenthal, and distinguished members of
the Subcommittee, on behalf of the Big 12 Conference and its member-institutions,
thank you for holding this hearing and providing me an opportunity to testify. I
have personally been here in Washington, D.C., many times to socialize issues af-
fecting intercollegiate athletics. We have many challenges—the welfare of our stu-
dent-athletes, too many victims of sexual assaults on our campuses, multiple class
action lawsuits, rules enforcement and violation investigations—the list is long and
ever-evolving.

That said, there is a lot going right with college athletics. Over $2.7 billion dollars
annually goes to scholarships for student-athletes, which is the second largest schol-
arship program in the country behind the GI Bill as far as effectiveness in providing
a college education for our citizens. One in six student-athletes is a first-generation
college student. More than eight out of 10 student-athletes at Division I schools will
earn bachelor’s degrees, a higher percentage than the rest of the student population.

Intercollegiate athletics are an integral part of the college experience. The 150,000
student-athletes that compete at the NCAA level and the teams on which they play
are the source of pride among student bodies, faculty, alumni and the communities
where they reside. This was demonstrated yet again during the recently-concluded
Olympic Games in Rio. The Big 12 Conference had 87 current or former student-
athletes who participated in the Games, representing their countries and—indi-
rectly—the schools from which they came.
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Some of our sports produce revenue from ticket sales, merchandise licensing and
television contracts. This revenue is vital to an athletic department’s autonomous
budget and is used to enhance the educational mission of our universities.

There is a unique relationship between a school and its fans. It is not uncommon
for our programs to have families that are season ticket holders across multiple gen-
erations. Because of these special relationships, tickets to college sporting events are
often priced below fair market value, in order to appeal to a wide variety of sup-
porters—boosters, alumni, young professionals, and students, to name a few. We are
constantly looking for ways to enhance the fan experience and hopefully encourage
them not to succumb to the temptations of the couch.

I am convinced that for certain games in a given season our universities could
charge more than they do for tickets. After all, there are a finite number of seats
to an athletic contest in any venue, so supply is fixed. The demand to see that live
event may overwhelm the supply of available tickets. Schools could substantially
raise ticket prices for that big game. However, doing so would not be in the interest
of that school’s long term relationship with its fan base. Accordingly, in a scenario
where individuals are willing to pay a great deal more for a ticket than its stated
face value, some unscrupulous actors will exploit that situation.

While many of the tickets to our athletic events are held by season ticket holders,
individual game tickets are also sold. I fully support free-market, capitalist econom-
ics and the ability of individual ticket holders to profit from market forces if they
so choose. However, with respect to certain games, scalpers will use computer pro-
grams to buy up more tickets than individuals are allowed to buy just so they can
re-sell them on secondary ticketing sites. For the record, the Big 12 Conference’s
member-institutions strongly oppose this type of ticket-scalping. Whether it is an in-
dividual lurking outside the perimeter of an arena or a sophisticated computer oper-
ator unleashing a torrent of bots, the bottom line is this: The hard-earned money
our fans spend on tickets to our sporting events should benefit our schools and stu-
dent-athletes; not third parties who seek to make a quick buck off of our most pas-
sionate supporters. Our conference has some of the best college sports fans in the
country. The bad actors that use bots to buy up large blocks of tickets are essen-
tially cutting in line in front of real fans in order to profit off of something they
did nothing to create.

I know that individual states are attempting to address the issue of bulk pur-
chasing by banning ticket bots. However, this is an issue that goes beyond a State’s
geographical borders and I believe a Federal solution is in order. I fully support S.
3183, The Better On-line Ticket Sales (BOTS) Act, and I commend the bipartisan
approach by the bill’s sponsors and those taking a leadership role in this matter.

I am aware that some naysayers and pundits have questioned whether there is
anything that Congress can or, should, do on this issue and that 21st-century ticket
scalpers will still find a way to game whatever system is in place. I disagree. I be-
lieve it is appropriate to make the use of bots an unfair and deceptive practice if
used to circumvent an Internet website’s ticket access control measures. I also ap-
plaud allowing the Federal Trade Commission or state attorneys general to take
civil enforcement actions against individuals who employ deceptive practices to
thwart the integrity of online ticket purchases. We support this legislation as a nec-
essary measure to ensure that our universities’ fans have access to good tickets at
face value.

I attended college on an athletic scholarship as a wrestler. My professional career
has been spent around students, fans, and college sports as an athletic director and
now as Commissioner of a high-visibility conference. We should celebrate and en-
courage healthy competition on the field of play between student-athletes and their
respective teams; we should denounce, however, forced competition on Internet tick-
et sites between ardent fans and faceless scalpers who seek to profit from those
fans’ passion for college athletics.

Thanks, again, for your invitation to testify and I look forward to your questions.

Senator MORAN. Commissioner, thank you very much. When it
comes time for questioning, I would admonish my colleagues from
Nebraska and Missouri to treat you respectfully. And we may get
some questions

Senator MCcCASKILL. It’'s KU we won’t treat respectfully.

Senator MORAN. I've noticed that, Senator from Missouri.

[Laughter.]

Senator MORAN. Let’s now turn to Mr. Seller.
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Mr. Seller, congratulations. Thank you for being here. Congratu-
lations on being a producer of a show that actually can make polit-
ical figures interesting and entertaining to the general public. We’d
be delighted to learn from you.

STATEMENT OF JEFFREY SELLER, PRODUCER, “HAMILTON”

Mr. SELLER. Thank you, Chairman Moran. I have to tell you that
being in your presence, being in the presence of Senator
Blumenthal, Senator Nelson, Senator Booker, I am honored to be
in this room where it happens today, to watch and participate in
the American democratic process.

Yes, I'm the proud producer of Hamilton. By way of introduction,
my career has been defined by my passion for the American musi-
cal. In addition to Hamilton, 1 produced Rent, Avenue @, In the
Heights, and the 2009 Broadway revival of West Side Story, and
I'm the fortunate winner of four Tony Awards for Best Musical.

I started attending Broadway shows in my hometown of Detroit,
Michigan, in 1978. I was 13 years old. My family was lower-middle
class. My father was a process server. My mother was a clerk at
a local drugstore. Though we had little money available for enter-
tainment, my passion for musicals motivated my parents to scrape
together whatever funds they could so that I could see shows at
The Fisher Theater.

Mezzanine seats were $10 and we couldn’t afford seats for the
entire family. My father and I alone went to musicals like Shen-
andoah with John Raitt, A Chorus Line, and Pippin. When Annie
came to town in 1979, we all wanted to go, so my father stood in
line for 4 hours at the Fisher Theater so that we could get tickets
and have that gift for the holidays for the entire family.

I would not be sitting here today were it not for the determina-
tion of my parents to give me the unforgettable, inspirational, and
educational experiences I was able to have seeing the great Amer-
ican musicals of my childhood. But my reason for being here today,
my mission, is to ensure that young people and, in fact, people of
all ages—Senator Nelson, for example—have the same opportunity
to see live performances of whatever interests them, musicals,
plays, or, in fact, Big 12 or Big 10 Conference sporting events.

I have received numerous letters from children and parents ap-
pealing to me to help them get tickets to Hamilton. They have sim-
ply been unable to obtain tickets at regular prices, because every
time we put a new block of tickets on sale, the “bots” or “robots”
have invaded the Ticketmaster system the second they went on
sale and then electronically purchased almost all of the available
inventory. Then they have reposted the tickets on multiple sec-
ondary ticketing sites at prices that are up to 10 times their face
value. Hamilton tickets have regularly been sold in excess of
$1,000. In essence, these bots cut the line and buy up all the avail-
able product before anyone has a chance.

You might ask why should I care. I have succeeded in my goal,
which is to sell out all of my available tickets. The forces of free
trade and capitalism that in some ways were created by Alexander
Hamilton himself took care of the rest, right? Wrong. Bots are com-
puterized cheaters.
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The people who employ bots use sophisticated software that cuts
the line, paralyzes the system, and holds and purchases every
available seat before a consumer has a chance. They remove the
notion of a level playing field from the very system that was de-
signed to make it easy for consumers to buy tickets, no matter
where they live.

The secondary market was introduced into show business in the
United States around 1850. The politically offensive slang word,
“scalping,” came from the notion that those reselling tickets were,
in fact, taking the skin off the back of the general public.

I'm not here to make any recommendations regarding the func-
tion or existence of the secondary market. In many instances, it’s
a useful tool for buyer and seller. And though I must confess I am
a graduate of a Big 10 school, the University of Michigan, I will
also confess today that maybe once or twice I took my football tick-
ets and resold them at the Michigan Union so I could buy a pizza
after. But I am here to argue for fairness, for the ability of con-
sumers to have a fair shot at purchasing tickets at the price set
by the producer of the event. I'm advocating for a level playing
field.

The business of Broadway is a unique one that offers a living
wage to thousands of talented and skilled artists, craftsmen, and
technicians. For many structural reasons, beginning with the labor
intensive nature of theater, I acknowledge that tickets are expen-
sive and sometimes prohibitively so. We at Hamilton have put in
place two powerful tools to make affordable tickets available to all.

First, our groundbreaking educational initiative supported by the
Rockefeller Foundation will make 20,000 $10 tickets available each
year to high school juniors who would not otherwise be able to af-
ford to see the play. In addition, we make over 40 tickets a per-
formance available to the general public by digital lottery with
seats in the front of the orchestra section. That’s every single day,
$10 for the first 25 seats.

We aim to serve as many constituencies as possible. But in order
for this to work, we need fairness in ticketing. We need a level
playing field. We need to prevent bots from tampering with a sys-
tem that is designed to allow all consumers access to tickets at face
value. This is why I wholeheartedly support the BOTS Act.

Thank you, Senator Moran, Senator Schumer from New York,
Senators Blumenthal and Fischer, for taking leadership roles on
this issue.

I thank you for your time, and I am happy to be with you this
afternoon.

[The prepared statement of Mr. Seller follows:]

PREPARED STATEMENT OF JEFFREY SELLER, PRODUCER, “HAMILTON”
Good afternoon,

My name is Jeffrey Seller and I am the proud producer of Hamilton, an American
Musical. By way of introduction, my career has been defined by my passion for
American musicals. In addition to Hamilton, I produced Rent, Avenue @, In the
Heights and the 2009 Broadway revival of West Side Story, which incidentally,
opened here in Washington at the National Theatre in December 2008. I am the
fortunate winner of four Tony Awards for Best Musical.
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Chairman Moran, Ranking Member Blumenthal and members of the Sub-
committee, I would like to thank you for holding this hearing and for providing me
the opportunity to testify about my passion for Broadway and live performance.

I started attending Broadway shows in my hometown of Detroit, in 1978, when
I was 13 years old. My family was lower-middle class. My father was a process serv-
er and my mother was a clerk at a local drugstore. Though we had little money
available for entertainment, my passion for musicals motivated my parents to
scrape together whatever funds they could so I could see shows at The Fisher The-
atre. Tickets for mezzanine seats were $10 and we couldn’t afford tickets for the
whole family. My father and I saw musicals like Shenandoah with John Raitt, A
Chorus Line, and Pippin. When Annie finally came to Detroit in 1979 we all wanted
to go, so my father stood in line at the Fisher Theatre for over four hours to buy
tickets—it was a huge splurge and a holiday gift for the entire family.

I would not be sitting here today were it not for the determination of my parents
to give me the unforgettable, inspirational and educational experiences I was able
to have, seeing the great American musicals of my childhood on national tour.

My reason for being here today—I would even go so far as to call it my mission—
is to insure that young people, and people of all ages, for that matter, have the same
opportunity to see live performances of whatever interests them—musicals, plays
and concerts.

I have received countless letters from children and parents appealing to me to
help them access tickets to Hamilton. They have simply been unable to obtain tick-
ets at our regular prices. Why? Because every time we put a new block of tickets
on sale, the “robots” or “bots” have invaded the Ticketmaster system the second they
went on sale, and then electronically purchased almost all of the available inven-
tory. Then they re-post the tickets on multiple secondary ticketing sites or fan ex-
changes at prices that are up to ten times their face value. Hamilton tickets have
regularly been sold in excess of $1,000. In essence, these BOTS cut the line and buy
up all the available product before anyone else has a chance.

Why should I care? I succeeded in my goal to sell out all my available tickets.
The forces of free trade and capitalism that were in some ways created by Alexander
Hamilton himself, took care of the rest, right?

Wrong.

BOTS are computerized cheaters. The people who employ BOTS use sophisticated
software that cuts the line, paralyzes the system, and holds and purchases every
available seat before a human consumer has a chance. They remove the notion of
a level playing field from the electronic system, which was designed to help con-
sumers purchase tickets with ease.

Throughout the Hamilton run, I've been working with Ticketmaster to mitigate
the effectiveness of BOTS by cancelling tickets of those we suspect are using BOTS,
and getting them into the hands of real fans. Ticketmaster is spending millions of
dollars in software and labor to stop BOTS, but we are here together to ask for your
help in passing the BOTS Act to punish abusers of a system designed for consumers
and fans, not just for those looking to “game the system” and make a quick buck.

The secondary market was introduced into show business in the United States
around 1850. The politically offensive slang word “scalping” came about from the
no%ilon that those re-selling tickets were taking the skin off the backs of the general
public.

I am not here to make any specific recommendations regarding the function or
existence of the secondary market. In many instances it’s a useful tool for both
buyer and seller. I confess that when I was a student at The University of Michigan
I sometimes re-sold my student football tickets and used the profits to buy a pizza
at The Cottage Inn.

I am here, however, to argue for fairness. I am here to fight for the ability of con-
sumers to have a fair shot at purchasing tickets at the price set by the producer
of the event. I am advocating a level playing field.

The business of Broadway is a unique one that offers a living wage to thousands
upon thousands of talented and skilled artists, craftsmen and technicians. I ac-
knowledge that, for many structural reasons beginning with the labor intensive na-
ture of theater, tickets are expensive, and sometimes prohibitively so. We at Ham-
ilton have put in place two powerful tools to make affordable tickets available: First,
through our groundbreaking educational initiative supported by The Rockefeller
Foundation, we will make 20,000 $10 tickets available each year to high school jun-
iors who would not otherwise be able to afford the show. In addition, we make over
40 tickets a performance available to the public by digital lottery, with seats in the
front of the orchestra for 10 dollars each.

We aim to serve as many constituencies as possible. But, in order for this to work,
we need fairness in ticketing. We need a level playing field. And we need to prevent
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BOTS from tampering with a system that is designed to allow all consumers access
to tickets at face value. This is why I wholeheartedly support the BOTS Act.

I would like to thank Senators Moran, Schumer, Blumenthal, and Fischer for tak-
ing a leadership role on this issue. Thanks so much for your time today.

Senator MORAN. Thank you very much.
Mr. Cohen?

STATEMENT OF TOD COHEN, GENERAL COUNSEL, STUBHUB

Mr. CoOHEN. Chairman Moran, Ranking Member Blumenthal,
Ranking Member Nelson, and members of the Subcommittee,
thank you for inviting me to participate in this important hearing
today. My name is Tod Cohen, and I'm the General Counsel for
StubHub.

StubHub, owned by eBay, is a global online marketplace for
event tickets. As the world’s largest online ticket marketplace,
StubHub offers fans a safe and convenient place to get tickets to
the games, concerts, and theater performances they want to see
and an easy way to sell their tickets when they can’t go.

Today, some fans are rightly frustrated with how tickets are sold
and distributed. They often face unreasonable technological, licens-
ing, and legislative restrictions when they attempt to buy or sell
tickets. The rules and processes are too often unfair for fans and
inconsistent with free market principles. Like nearly every other
industry, a more open and transparent ticket marketplace would
mean lower prices, broader availability and access, as well as
greater safety and security for people like each of us, like me, espe-
cially, who crave and want to attend live events.

But the ticket marketplace is not transparent. The main focus
today is rightly on ticket bots, the software programs designed to
bypass ticket purchasing limits or skip ahead in virtual ticket
queues. StubHub believes that misuse of these programs harms all
parts of the ticket industry, including consumers. That is why we
have consistently supported anti-bots legislation at the U.S. state
level, and we commend Senators Moran, Schumer, and Representa-
tive Blackburn on their efforts to enact a Federal anti-bot bill.

Still, not all bots are malicious. Overwhelmingly, most bots per-
form a number of functions that are critical to the Internet. Bots
are used by nearly every portion of the Internet, including search
engines, e-commerce sites, news and weather services, as well as
nearly every other Internet functionality. As the Committee con-
siders this bill, I encourage you to avoid any technological man-
dates that needlessly undermine innovation or provide certain pri-
vate actors unfair competitive anti-consumer protections.

Ticket bots are just one component in a suite of anti-competitive
and anti-consumer ticketing practices that operate as restraints of
trade in the ticketing market. Rather than focus exclusively on
bots, I hope for the fans’ sake that we have a more comprehensive
dialog today and going forward.

For most fans, a fundamental question is: Why can’t I get tickets
when they go on sale? Ticket bots are only part of the answer. A
lack of transparency, principally with the practice called ticket
holdbacks, are also largely to blame. In a report on ticket sales re-
leased earlier this year, the New York Attorney General found
that, on average, less than half, 46 percent, of concert tickets are
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actually made available for purchase to the general public. In some
cases, these holdbacks are more extreme, with reports of major
Peadlilners releasing as little as 12 percent of tickets to the public
or sale.

The held back tickets are generally reserved for presales and for
industry insiders, including artists, agents, venues, brokers, and
promoters. Understanding the primary market’s allocation prac-
tices would be a helpful development, and I hope that we can ex-
plore the issue going forward.

Even for the lucky few who are able to buy tickets at the initial
on-sale, there are often downstream restrictions imposed by pri-
mary ticketing providers, teams, venues, and artists as a condition
of the sale. I want to highlight a couple of those restrictions today.

There are some ticketing practices that are intended to make it
more difficult, if not impossible, for the original purchaser to trans-
fer freely the ticket. These restrictions, imposed technologically or
through onerous licensing terms, are an inconvenient limitation on
fans’ ownership rights. They prohibit fans from buying tickets as
a gift, giving away tickets to friends or family, or even used as do-
nations. And if a ticket buyer cannot attend the event, the intended
purpose is to block easy resale, which sticks that fan with tickets
they cannot use.

Restrictions are utilized in ways that ticket resales can only
occur on specific platforms approved by primary ticket providers.
These also harm consumers.

Ultimately, we encourage Congress to assist in a comprehensive
dialog around the ticket industry. It is worth noting that there is
no independent Federal legislation regarding the ticket industry.
Regulation of the ticket industry has always been at the state,
local, and municipal levels. We hope that Congress will engage in
a broad, in-depth examination of the ticket industry and require all
elements and stakeholders to participate in the examination or
study. StubHub believes that a fair, secure, and competitive ticket
marketplace unequivocally supports fans.

Thank you again for the opportunity to testify. I look forward to
answering any questions that you may have.

[The prepared statement of Mr. Cohen follows:]

PREPARED STATEMENT OF TOD COHEN, GENERAL COUNSEL, STUBHUB

Chairman Moran, Ranking Member Blumenthal, and Members of the Sub-
committee,

Thank you for inviting me to participate in this important hearing today. My
name is Tod Cohen, and I am the General Counsel for StubHub. StubHub, owned
by eBay, is a global online marketplace for event tickets. As the world’s largest on-
line ticket marketplace, StubHub offers fans a safe and convenient place to get tick-
ets to the games, concerts, and theater performances they want to see—and an easy
way to sell their tickets when they can’t go.

Today, some fans are—rightly—frustrated with how tickets are sold. They often
face unreasonable technological, licensing and legislative restrictions when they buy
or sell tickets. The rules and processes are too often unfair for fans and inconsistent
with free market principles. Like nearly every other industry, a more open and
transparent ticket marketplace means lower prices, broader availability and access
as well as greater safety and security for people like each of us who crave and want
to attend live events. But, the ticket marketplace is not transparent.

The main focus today will be on ticket bots, the software programs designed to
bypass ticket purchasing limits or skip ahead in a virtual ticket queue. StubHub
believes that misuse of these programs harm all parts of the ticket industry, includ-
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ing consumers. This is why we consistently support anti-bots legislation at the U.S.
state level, and we commend Senator Moran, Senator Schumer, and Representative
Blackburn on their efforts to enact a Federal anti-bot bill. Still, not all bots are ma-
licious. Overwhelmingly, most bots perform a number of functions that are critical
to the Internet. Bots are used by nearly every portion of the Internet, including
search engines, e-commerce sites, news and weather services as well as nearly every
other Internet functionality. As the Committee considers this bill, I encourage you
to avoid any technological mandates that needlessly undermine innovation or pro-
vide certain private actors unfair competitive anti-consumer protections. Ticket bots
are just one component in a suite of anticompetitive and anti-consumer ticketing
practices that operate as restraints of trade in the ticketing market. Rather than
focus exclusively on bots, I hope for the fans’ sake that we have a more comprehen-
sive dialogue today and going forward.

For most fans, a fundamental question is: Why can’t I get tickets when they go
on sale? Ticket bots only partially answer this question. A lack of transparency,
principally with respect to the practice called ticket “holdbacks”, are also largely to
blame. In a report on ticket sales released earlier this year, the New York Attorney
General found that—on average—less than half (forty-six percent) of concert tickets
are actually made available for purchase to the general public. In some cases, these
holdbacks are more extreme, with reports of major headliners releasing as little as
twelve percent of tickets to the public for sale. The held back tickets are generally
reserved for presales and for industry insiders, including artists, agents, venues,
and promoters. Understanding the primary market’s allocation practices would be
a helpful development, and I hope that we can explore that issue today.

Even for the lucky few who are able to buy tickets at the initial on sale, there
are often downstream restrictions imposed by primary ticketing providers, teams,
venues, and artists as a condition of the sale. I want to highlight a couple of those
restrictions today.

There are some ticketing practices that are intended to make it difficult, if not
impossible, for the original purchaser to transfer freely the ticket. These restric-
tions—imposed technologically or through onerous licensing terms—are an incon-
venient limitation on fans’ ownership rights. They prohibit fans from buying tickets
as a gift, giving tickets away to friends or family, or as donations. And if a ticket
buyer cannot attend the event, the intended purpose is to block easy resale, which
sticks that fan with tickets they cannot use.

Additionally, some primary ticket providers, venues, and teams will cancel—or
threaten to cancel—tickets that are sold outside of their preferred or affiliated sec-
ondary platforms. Restrictions that are utilized to ensure that ticket resales can
only occur on the platform approved by the primary ticket provider locks consumers
into a single ecosystem, which discourages competition among secondary ticketing
exchanges and prohibits consumers from shopping around for lower fees and better
service.

One common justification for these restrictions is to reduce fraud. Count us as
highly skeptical of this argument. The incidence of fraud on the StubHub platform
is less than 0.01 percent, and in those very rare instances of fraud, we offer a robust
FanProtect Guarantee to protect our buyers by providing a full refund or, more im-
portantly, access to the event in question whenever possible. Our evidence shows
that there is no link between reducing fraud and adopting restrictions. Instead,
when restrictions are imposed fans lose out with higher prices, less availability, in-
creased uncertainty and unnecessary stress.

Primary ticket providers, venues, and artists will also point to brokers and the
above-face value prices on secondary ticket sites when defending these practices.
However, this is a selective argument. StubHub estimates that approximately fifty
percent of the tickets on our site are sold below the “face value” set by the ticket
issuer. Although there are tickets listed on StubHub at above face value, those are
set by market forces and a healthy competitive broad trading market is created by
allowing prices to be set by the market as opposed to artificial restrictions. Many
artists, promoters, teams and content creators use broad online markets to their ad-
vantage by monitoring the market value and releasing new blocks of tickets at
whichever price the market will bear.

Ultimately, we encourage Congress to assist in a comprehensive dialogue around
the ticket industry and whether Federal legislation is necessary. It is worth noting
that there is no independent Federal legislation regarding the ticket industry. Regu-
lation of the ticket industry has always been at state, local and municipal levels.
We hope that Congress will engage in a broad in-depth examination of the ticket
industry and require all elements and stakeholders participate in such an examina-
tion or study.
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StubHub believes that a fair, secure, and competitive ticket marketplace un-
equivocally supports fans. We think that fans have the right to decide how—and for
how much—tickets will be bought and sold after the initial purchase. We are strong-
ly committed to partnering with industry, public policy and other leaders to achieve
this goal. Public education is essential to the effort, and this hearing is a great start.
For our part, StubHub earlier this year launched StubHub Concourse, a public pol-
icy informational and engagement tool for fans. For those in the room or watching
via webcast that are interested in these issues, I encourage you to sign up at
stubhubconcourse.com.

Thank you again for the opportunity to testify today. I look forward to answering
any questions you may have.

Senator MORAN. Mr. Cohen, thank you very much.
Mr. Liegl?

STATEMENT OF JEREMY LIEGL, ASSOCIATE GENERAL
COUNSEL, PANDORA MEDIA, INC. AND TICKETFLY, LLC

Mr. LiEGL. Chairman Moran and Ranking Member Blumenthal
and members of the Subcommittee, I want to thank you for holding
a hearing on the harmful effects that bots have on the live events
industry. Your efforts are very much appreciated by people across
the industry’s ecosystem, from fans and artists to venues and pro-
moters.

My name is Jeremy Liegl, and I'm Associate General Counsel for
Pandora and Ticketfly. At Pandora, our mission is to connect fans
with the music they love and to connect artists with their audience.
This is why it was a natural fit when we acquired Ticketfly, a live
event technology provider, last year. Since its founding in 2008,
Ticketfly has partnered with more than 1,600 leading event venues
and promoters, including Cotillion Ballroom in Wichita and
StageOne in Fairfield, Connecticut, helping them sell more tickets
and bring more fans out to see live shows.

Ticketfly’s integrated software powers talent booking, ticketing,
digital marketing, and analytics for live event promoters, while its
consumer tools help fans discover and purchase tickets to great
events in just a few taps. Since selling its first ticket in 2009, the
company has processed more than $1 billion in transactions. And
in the second quarter of this year alone, we processed 3.7 million
tickets to over 38,000 live events.

The value of live events cannot be overstated. Concerts, live the-
ater, comedy, and sports bring people together and create tangible
economic benefits that can make a real difference in a community.
Local bars, restaurants, taxi drivers, hotels, gas stations, and retail
stores all see a direct benefit from live events.

At Ticketfly and Pandora, we’ve seen the transformative nature
of live music events firsthand. Take the annual Memphis in May
International Festival. The month-long celebration features the fa-
mous Beale Street Music Festival, ticketed by Ticketfly. In addition
to being a source of pride for the people of Memphis, the economic
impacts of the festival’s music, barbeque, and international celebra-
tion are astounding. This year, Memphis in May supported more
than 1,000 total local jobs, attracted more than 93,000 visitors, and
generated nearly $72 million for the city of Memphis.

So what’s the problem? Profit-hungry bot operators on the web
are exploiting the livelihood and creativity of working artists and
robbing the fans and venues that support them. A growing body of
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research shows how pernicious use of automated software, or bots,
is keeping tickets out of the hands of fans, siphoning money from
artists and venues.

These computer programs pose as real fans, bombarding ticket
sites with requests in order to circumvent ticket purchase limits
and security measures. They can seize large chunks of the avail-
able tickets within seconds of when the sale goes live, far faster
than any human being could ever type and click. The end result:
real fans are unable to get good tickets at face value.

There are other costs to this practice. A common issue with ticket
bots is that the same ticket can be resold into the market more
than once. This can lead to longer lines and added confusion at the
box office and even denial of entry at the door. It also unfairly tar-
nishes the reputation of artists and venues who often shoulder the
blame for miscues and problems created by bot operators.

Thankfully, there are steps that can be taken by lawmakers at
both the state and Federal level that strike the right balance for
fans, artists, and venues alike. Ensuring consumers can access
tickets in an easy way and at fair prices is a win-win for all, boost-
ing attendance at events, encouraging greater spending by con-
sumers on concessions and merchandise, and resulting in increased
revenue for artists, venues, promoters, and the unsung staff who
work hard every night putting on shows.

With that in mind, we are encouraged by and strongly welcome
the introduction of the Better Online Ticket Sales Act of 2016, or
BOTS Act, in order to increase fairness in the ticket purchasing in-
dustry. We want to thank Senators Moran, Schumer, Fischer, and
Blumenthal for introducing this legislation to benefit fans, artists,
and live event venues alike.

As I said at the beginning of my testimony, at Pandora and
Ticketfly, our goal is to connect fans with the artists they love,
whether it’s live at a concert, at the gym, or even driving to work.
That’s why we support a music economy that works for everyone,
artists and fans, music venues, and promoters, and why we urge
the Senate to take action to stop the insidious practice of ticket
bots depriving your constituents of fair access to tickets.

Thank you, and I look forward to your questions.

[The prepared statement of Mr. Liegl follows:]

PREPARED STATEMENT OF JEREMY LIEGL, ASSOCIATE GENERAL COUNSEL,
PANDORA MEDIA, INC. AND TICKETFLY, LLC

Chairman Moran, Ranking Member Blumenthal, and distinguished members of
the Subcommittee.

My name is Jeremy Liegl, and I am the Associate General Counsel at Pandora
Media, Inc., and Ticketfly, LLC. I want to begin by thanking the Subcommittee for
taking the time to hold this hearing to understand the marketplace for the sale of
tickets to live events and the role of concert ticketing in the broader music market.
I am grateful for the opportunity to testify and offer the Pandora-Ticketfly perspec-
tive on these issues.

Pandora, the popular Internet radio service, launched in 2005 and has become the
world’s most powerful music discovery platform. Pandora introduces listeners to new
music based upon our proprietary Music Genome and also connects fans with the
artists they enjoy, in part by informing them of upcoming concert events and pro-
viding a vehicle for purchasing tickets to those events. Pandora (assisted by its re-
cent integration with Ticketfly) also provides artists with tools to connect with their
audiences, including the opportunity to connect through live music events.
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In late 2015, Pandora acquired Ticketfly, a live events technology company that
powers the entire event lifecycle for venues and promoters. Ticketfly was founded
in 2008, and since its inception, has processed over $1 billion in gross ticket sales.
In 2015 alone, Ticketfly sold 12.5 million tickets to 90,000 different events, and
worked with over 1,200 venue and promoter partners. The Ticketfly platform does
not stop at ticket sales, however. Venues and promoters come to Ticketfly for talent
booking, ticketing, and marketing, mobile analytics, and through its partnership
with Pandora, the ability to match online music listeners with live event informa-
tion. Just this past July, Pandora launched a feature to notify users who like a par-
ticular artist when that artist will be playing nearby. Pandora-Ticketfly connects
artists and promoters with America’s largest and most engaged music audience—
over 78 million listeners on Pandora every month.

Given this deep engagement with the live events space, Pandora-Ticketfly strong-
ly supports the Better Online Ticket Sales Act of 2016, S. 3183 (the “BOTS Act”).
We believe that fans—our core user base—deserve a fair and reasonable opportunity
to support their favorite music artists by buying tickets at the face value set by
those artists and the venues, not by online bot operators employing software tools
that disadvantage the general public and circumvent technical measures designed
specifically to defeat the use of bots. Since the misuse of bots to subvert the security
mechanisms and terms of service ticketing platforms put in place is fundamentally
unfair to platform operators, the public, and the broader music industry, the BOTS
Act provides an especially appropriate solution to this problem by making the use
of bots subject to the prohibition of “unfair or deceptive acts or practices” in Section
5 of the Federal Trade Commission Act.

Attending a show to see a favorite performer is a special moment for a music
fan—a moment that can be recalled weeks, years or even decades later—and that
makes live events a critical part of the music industry’s success. Even in an age of
social media, when fans and artists are more connected than ever, there is no sub-
stitute for seeing a live performance by one of your favorite artists. For some fans,
this means singing along to Taylor Swift at the height of her latest stadium tour;
for others, it’s seeing that indie band that Pandora introduced you to along with 100
other committed fans in a tiny venue. Every concert-goer has a story they will share
with friends and fellow fans.

Those stories help create and expand the fan base for each artist, and therefore
help to drive the success of all the individuals and companies who participate in the
music industry. When fans are precluded from purchasing tickets at face value due
to the use of automated ticket-purchasing programs called “bots,” the entire music
ecosystem suffers because fans miss out on opportunities to create the memories
that build the bonds between artists and their fans. These bonds are critical for art-
ists looking to sustain a multi-decade music career. Fans may also be priced out of
a concert entirely, and even if they get to attend by purchasing on the resale mar-
ket, the markups they pay mean they have less money to attend other events or
to purchase merchandise and concessions, which also directly benefits artists and
venues.

Tens of thousands of tickets each year are acquired using bots! that violate
ticketing platforms’ terms of use, and circumvent measures designed to ensure that
the average fan has a fair and equal opportunity to buy a ticket to a live event.
Bots facilitate the purchase of hundreds or even thousands of face-value tickets in
a matter of seconds (typically, as soon as the tickets become available to the general
public), dramatically decreasing the number of tickets available to fans seeking to
support their favorite artists. Bot operators can then demand extraordinarily high
prices in the secondary sale market—essentially extorting additional payments from
fans that should have the ability to purchase tickets at face value.

The presence of bots harms everyone in the music industry save only for the oper-
ators of the bots. The ticket price for a face-value ticket gets distributed to numer-
ous participants in the music ecosystem, including performers, authors, promoters,
venue staff, and numerous other stakeholders. But the markup that fans pay on re-
sale tickets, which can be in the hundreds and occasionally thousands of dollars per
ticket for high-profile events, is retained solely by the bot operator.

Music industry economics are undoubtedly unique. There are often multiple rights
holders for each musical work, a separate rights holder for the sound recording, and
rights may be managed, administered and licensed by various stakeholders. One of
the benefits of this unique system, however, is that profits are typically reinvested

1Obstructed View: What’s Blocking New Yorkers from Getting Tickets, the Office of New York
State Attorney General Eric T. Schneiderman, available at https:/ /consumermediallc.files.word
press.com [2016/01 /ticket sales report.pdf.
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in the creation, promotion, marketing, and distribution of more music and pros-
perity of the industry. For example:

e Online music distribution services, such as Pandora, generate advertising and
subscription income from music users, much of which is paid out to rights hold-
ers and creators so that there are continued incentives for creations of new
works of authorship.

o Artists contract with promoters to set up tours, so that they can make money
off ticket sales and merchandise. These promoters keep a portion of ticket sales
so that they can continue to plan tours, including finding the right venues and
Sponsors.

o Internet services and applications, such as BandPage, offer artists a platform,
at a low cost, to provide concert listings and sell merchandise, so that they can
connect with their fans without having to create its own platform.

o Ticket fees collected by ticket platforms are primarily passed on to venues and
promoters. Venues and promoters can then pass on nearly the entire face value
of the ticket directly to the artists. This allows venues to keep the lights on and
host more acts, and allows artists to continue to tour and provide fans with op-
portunities to see them live.

e Venues charge ticket prices so that they can pay the artist for performing, com-
pensate songwriters for public performance rights, and generate revenue to
keep the doors open, ensuring that more live events can be enjoyed at an afford-
able price to fans.

The list could go on. These different industry participants depend on each other’s
success, and music industry stakeholders are strongly committed to reinvesting
money from their various revenue streams to foster further creativity and ensure
that fans have access to live music. When third parties subvert the cyclical nature
of this ecosystem through the use of bots in violation of ticket purchasing agree-
ments, everyone else suffers. Demand for tickets declines, making live concerts less
attractive to artists and venues. Songwriters and composers receive less for the per-
formances of their songs, reducing their motivation to create new music.

All the while bot operators line their pockets with ill-gotten gains. As Adam
Tudhope, a tour manager for Mumford & Sons, recently observed, “On Mumford &
Sons last 16-date arena tour of the U.S. in April 2016 we estimate that $3m went
into the pockets of scalpers and secondary sites[.]”2 Ultimately, the use of bots to
make mass purchases of tickets in seconds and then resell those tickets at pre-
miums on the secondary market extracts value out of the ticket without contributing
to the development of more creative works, meaning it arguably has no positive so-
cial value.

It is also important to recognize that live event pricing is not always focused on
short-run profits. For example, promoters seek to sell out venues and do not nec-
essarily want to do so at the expense of discriminating amongst fans. Artists also
want a broad swathe of their fans to have access to concerts in order to build deeper
ties with their fan bases. So ticket prices are often deliberately set below the short-
run, profit-maximizing price for the ticket because the performer wants to ensure
that fans of all economic means have access to the event, and promoters want to
show that they can deliver full houses for performances.

For example, in 2011, during a multi-city, multi-night tour, Prince made “approxi-
mately 85 percent” of tickets available for $25 each, “in an effort to make the show
affordable for all of his fans.”3 Prince clearly wanted a wide range of fans to attend
his shows and intentionally priced them below market as a means to that end. Two
years later, Kid Rock priced most of the tickets for his summer concert tour at $20,
protesting high resale prices, he said “[sJomeone has to go out there and fight these
high prices and change things up, and I'm lucky enough that I can afford to take
a pay cut.”* Pearl Jam took similar action in the mid-1990s, when it sought to keep
prices under $20 because the band “remember[ed] what it was like to have little

2Ticket Touts Made $3M From the Last Mumford & Sons Tour. $0 Went Back to the Music
Industry, Adam Tudhope, Music Business Worldwide, Sept. 6, 2016, available at http:/ /www
.musicbusinessworldwide.com [ ticket-touts-made-3m-from-the-last-mumford-sons-tour-0-went-
back-to-the-music-industry /.

3 Prince Shows Announced: 21 Nite Stand’ In Los Angeles Starts This Week, Most Tickets
$25, Lisa Brenner, LAist, April 11, 2011, available at http://laist.com/2011/04/11/
prince _announces _first three shows.php

4Kid Rocks’ $20 Concert Ticket Plan: Good for Fans, Bad for Scalpers, Time, June 26, 2013,
available at hitp:/ /business.time.com /2013 /06 /26 | kid-rocks-20-concert-ticket-plan-good-for-
fans-bad-for-scalpers /.
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money for concert tickets.”? Artists like these intentionally choose lower prices for
live concert tickets because having the long-term commitment of an excited fan base
benefits them more over the course of their careers than simply maximizing reve-
nues they can generate on a single concert or tour.

When an artist intentionally keeps ticket prices affordable but bots are utilized
to improperly purchase a large percentage of the available tickets at that affordable
price, this strategy for building the artist’s fan base (and the loyalty of that fan
base) is undermined. The true fan—who is more likely to spend money on merchan-
dise, additional concerts, and future albums—has no opportunity to buy a ticket at
a fair and reasonable price. The bot operator is therefore inappropriately extracting
money from the system and investing those funds into the development of more so-
phisticated bots rather than contributing to the creative economy.

When the upside from the resale price is not shared, livelihoods of artists, venues,
and promoters are diminished. Fans are harmed through above-market prices, and
subsequently become discouraged from even trying to obtain tickets to shows be-
cause they are rightly skeptical when there are no tickets available on the primary
ticketing platform seconds after tickets go on sale, but hundreds are available on
the secondary market for a significant mark-up. When consumers believe the system
is rigged against them, their willingness to engage in supporting an artist by at-
tending an event, buying a t-shirt, or purchasing the artist’s music could be signifi-
cantly undermined.

While Pandora-Ticketfly and other primary ticketing platforms will get paid the
same fee regardless of whether a diehard fan or a bot operator purchases the ticket,
when the bot wins out over the diehard fan, that fan may not come back in the fu-
ture to purchase tickets for another show. This undermines the integrity of the eco-
system and jeopardizes the long-term health of the live music industry.

Artists go to great lengths to build relationships with fans and encourage them
to attend shows and experience the live event. For a number of artists, touring is
their primary source of income—they make money not just on ticket sales, but also
on merchandise sold at the venue. If a fan has spent two or three times the face
value of a ticket to get in the door, it is unsurprising that they are less likely to
purchase merchandise or download songs, for which the artist is directly com-
pensated.

Our goal and hope is that the over 78 million music fans on Pandora, who listen
to over 130,000 unique artists each month and who learn about their favorite artists
touring via Pandora-Ticketfly have a fair and reasonable chance to buy tickets to
see the artists they want to support. When illegal bot operators usurp the market—
violating our terms of use and driving up costs to consumers—the ecosystem is jeop-
ardized: the fan becomes discouraged, cynical, and is likely to spend less money to
support music.

Pandora-Ticketfly therefore believes that the use of bots in interstate commerce
to purchase tickets in violation of control measures used to prohibit their use war-
rants Congressional action. We greatly appreciate this Committee’s attention to this
important issue for the benefit of all stakeholders—most importantly touring musi-
cians and their fans. Pandora-Ticketfly strongly supports the passage of the BOTS
Act as an important step toward ensuring that fans have fair access to tickets at
the prices chosen by artists and venues, not by bot operators.

I would like to close by thanking you again for your careful consideration of this
important issue. Pandora-Ticketfly is ready to provide any information the Com-
mittee may need in its deliberation, and I look forward to answering your questions.

Senator MORAN. Thank you all very much.

Let me begin my questioning by making sure I have an under-
standing of what’s legal and what’s illegal. So in today’s world, is
it satisfactory to, quote, “scalp a ticket,” sell it for more than what
you paid for it, more than what the price is on the ticket? And I
assume that there’s an answer to that question.

Maybe, Commissioner Bowlsby, is there something in the Con-
ference that prohibits that from happening? Is it illegal to sell or
to buy that ticket? And my guess is that this has a lot to do with
state law or perhaps municipal ordinance.

5Pearl Jam Musicians Testify on Ticketmaster’s Prices, Reuters, Los Angeles Times, July 1,
1994, available at http:/ /www.nytimes.com[1994/07/01/arts/pearl-jam-musicians-testify-on-
ticketmaster-s-prices.html.
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Mr. BowLsBY. It does. It’s almost entirely governed by state,
county, city ordinance, and in some cases university policy. It some-
times limits not whether they can be resold, but where they can
be resold. You'll frequently see scalpers across the street from a
stadium on private property rather than on state property or pri-
vate property. So it is governed in some cases, but not well en-
forced.

That kind of a robust secondary market is really not my concern
in this. It has been there for a long time. The market tends to—
there tends to be a leavening effect in the marketplace, and I think
the creation of an artificial marketplace by purchase of an exorbi-
tant number of tickets is really a different matter that does rise to
the level of importance for us, because we have a number of very
large events where the participating teams logically get a fairly
large number of the tickets, and then the remaining tickets, if
bought up by bots, are next to impossible to get at anything close
to face value.

Senator MORAN. Let me ask the other witnesses. Does anybody
want to add anything to what the Commissioner had to say?

Mr. CoHEN. I would just mention that there are a few states that
still prohibit ticket resale above face value. The enforcement is very
spotty, but there are a few states that still do it, and the location
restrictions that the commissioner has mentioned are also in exist-
ence.

Senator MORAN. So this legislation is not designed and wouldn’t
get to anyone who considers that a problem. We’re not dealing with
that issue. The goal here is to create the circumstance in which you
can’t acquire a huge magnitude of the tickets that are available
and, therefore, control or corner the market with your resale of
those tickets.

Does that make sense, Mr. Seller?

Mr. SELLER. It makes exact sense. 'm not here to prevent buying
and selling. I'm here to make a level playing field so everybody has
the same shot at that ticket.

Senator MORAN. Mr. Seller, you heard Mr. Cohen talk about
holdbacks. Maybe you can describe how the tickets for Hamilton or
one of your other musicals become available. In the venue, there
are approximately how many tickets for seats, and what happens?

Mr. SELLER. First, I want to define that I think the issue he is
speaking to with holdbacks has more to do with the concert indus-
try than the theater industry.

Senator MORAN. OK.

Mr. SELLER. They'’re really not the same, and that issue is not
an issue in our industry. To put it in perspective, if I have 2,000
seats on sale at the PrivateBank Theater in Chicago where we
start previews in two weeks, I might have 130 tickets that are
what we call house seats, and those are the tickets that are con-
trolled by the writer of the show, the director, the actors, for their
personal use, and those tickets, of course, are sold at face value.
So it’s less than 10 percent of the house. It’s a non-issue in the the-
ater.

Senator MORAN. In your testimony, you indicated that—I don’t
know if the word, hold-back, applies to this—but you have tickets
available for $10 for students and others, which, in a sense, is
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Mr. SELLER. Well, I guess that would be a hold-back, and I think
that hold-back goes with God.

Senator MORAN. Mr. Cohen, before my time expires, you indi-
cated that there ought to be a broader discussion. Who is not at
the table? If there was a broader discussion to occur, who needs to
be involved in that conversation?

Mr. COHEN. A couple of different people are missing from the
table. Our friends at Ticketmaster actually need to be at the table,
and I know that they have very strong opinions and are subject to
a lot of attacks by bots and would add a lot to the debate, and it
would be helpful to have them at the table today, as well as other
parts of the industry. The brokers have an absolute need and de-
sire to be at the table to help work this issue out and to be part
of the discussion.

Senator MORAN. Mr. Liegl, do you have anything to add or sub-
tract to what Mr. Cohen was indicating about a broader discussion
and the broader range of problems with ticket purchases?

Mr. LIEGL. Similar to what Mr. Seller said, our experience at
Ticketfly is very different than the New York AG’s report, in that
total holdbacks tend to total an average of less than 10 percent. So
the numbers that we read in the New York AG’s report just tend
not to be very reflective of our experience with predominantly
smaller and medium sized venues.

Senator MORAN. Thank you.

Mr. SELLER. If I may add something, Senator.

Senator MORAN. Please.

Mr. SELLER. Ticketmaster is the vehicle through which we sell
all of our Hamilton tickets. We have worked very closely on the
bots issue over the last 6 months—Ticketmaster and Hamilton—
and, in fact, we had a huge tranche of tickets that we put on sale
February 1. We know that bots purchased over 70 percent of those
tickets. And working with Ticketmaster by identifying people
that—bad actors that they were able to identify, and, principally,
through identifying those actors according to them exceeding the
ticket limit, we were able to, in fact, refund over $5 million of bot-
purchased tickets in the month of April.

So we refunded those tickets. We put—or I should say to my
friends at Ticketmaster—they put much, much more advanced
anti-bot software into their system. We put those tickets back on
sale through our system and getting the message out to our fans
to try again, and we got our success rate closer to 70 percent in
terms of tickets getting into the hands of regular consumers. So
Ticketmaster has worked relentlessly to try to combat the bots.

Senator MORAN. Who are the—if you can just sort of—a standard
description of the individuals or businesses that are using bots to
acquire tickets. Who’s the culprit here? How would you describe
those people or entities?

Mr. SELLER. I think that there——

Senator MORAN. How many of them are there?

Mr. SELLER. I'm sorry?

Senator MORAN. How many people participate in this kind of
market?

Mr. SELLER. Oh, we don’t know how many, but some of them are
overseas, some of them are in Connecticut, some of them are in
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Florida. But we certainly know that there are a variety of compa-
nies that each have the software and then give the software away
or sell the software to other bad actors who are buying up these
tickets. They're like stock brokers. And, by the way, 'm not saying
that in a pejorative way. I'm saying theyre using, as their form of
making a living, the buying and selling of tickets just to try to
make a buck.

Senator MORAN. Thank you.

Senator Blumenthal?

Senator BLUMENTHAL. Thanks, Mr. Chairman. With your permis-
sion, I'm going to yield to my friend and colleague, Senator Booker,
who I understand has a scheduling conflict. He has assured me
that he’s going to sing his questions.

[Laughter.]

STATEMENT OF HON. CORY BOOKER,
U.S. SENATOR FROM NEW JERSEY

Senator BOOKER. I feel suddenly silenced. Thank you very much,
Senator, for your graciousness. I'm really grateful, and to the Chair
and Ranking Member, again, for holding this very important ses-
sion.

I'm from New Jersey, and there’s a champion on this issue, Con-
gressman Bill Pascrell, who has been—for years and years and
years before I came to the United States Senate, this is something
he was very upset about, often seen with one of New Jersey’s pa-
tron saints and sons, Bruce Springsteen. So he has a bill in the
House that I think some of you are familiar with.

Mr. Cohen, are you familiar with that bill?

Mr. COHEN. Yes.

Senator BOOKER. I think he talks a lot—he really focuses a lot
on the issue of holdbacks, and I just want to invoke Congressman
Pascrell for a moment and just really press on some of the issues
he is concerned with and has enlightened me on. A lot of it has to
do with transparency requirements, and I'm curious, Mr. Cohen—
these are some of the things that the BOTS Act does not have. Are
these important to mitigate the harms that happen to the con-
sumer? Other elements of transparency—can they be helpful?

Mr. CoHEN. We think it would be. We absolutely think that the
ability to be more transparent in the market would have the great-
est impact. We actually don’t know how many tickets are held
back, and that is one of the things that consumers would actually
benefit from knowing. When there is an on-sale, how many tickets
have been placed on sale and at what prices? We’ve worked with
Congressman Pascrell for years to try to come up with some solu-
tions and are ready and willing to continue to work on that.

Senator BOOKER. And there’s also an element of which—it’s em-
barrassing to folks if they're only putting 10 percent of their tickets
on sale. But it actually has a self-correcting behavior—the trans-
parency would.

Mr. CoHEN. Well, we have examples of that being true. In Aus-
tralia, the State of Victoria, Melbourne has a ticket law under
which they will only restrict resale if the promoter provides the
ticket manifest to the government, and that is then distributed
publicly. There are only six events a year in a sports-crazy place
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anld a concert-crazy place that use the law to do stop or limit re-
sale.

Senator BOOKER. What about the argument against? I mean,
shouldn’t somebody be able to obscure their behavior when it comes
to holdbacks or obscure their behavior in terms of how many tick-
ets they’re putting on sale? How do you feel about that argument
of just—you know, this is my private venue. If I was performing
and singing and rapping, as was indicated as my skill, why couldn’t
I just hold back those tickets?

Mr. COHEN. And there are ways in which you can do that. That
is perfectly fine and doable as we speak today. So the 9:30 Club
here in Washington, D.C., uses a credit card entry system for
Green Day tickets, and the only people that will get into those
shows will be the people that bring their credit card used to pur-
chase the ticket to that show.

Senator BOOKER. Any other elements that Congressman Pascrell
is talking about that you think are critical that are not in this bill
that you might want to mention?

Mr. COHEN. There’s a variety. It’s not in my statement, but I'm
happy to provide that to the Committee.

Senator BOOKER. OK. Thank you very much.

Mr. Chairman, I’'m grateful for the time and allowing me to—es-
pecially the Ranking Member allowing me to slip ahead.

Senator MORAN. We appreciate your questioning, and I now call
on the Senator from Missouri.

STATEMENT OF HON. CLAIRE McCASKILL,
U.S. SENATOR FROM MISSOURI

Senator MCCASKILL. Thank you. I want to talk a little bit about
prosecution. I think the bill that we’re talking about is just civil
penalties, and as an old prosecutor, I believe in the deterrent effect
of the potential of jail time, especially for people who are commit-
ting a crime that is just making them money. At the end of the
day, what’s motivating people to use bots is just money. They're
making a lot of money. In fact, they are stealing money from legiti-
mate customers who want to buy tickets to events.

Since we started this hearing with a quote from Hamilton, 1 will
quote the King and say, “And when push comes to shove, I will
send a fully armed battalion to remind you of my love.” It seems
to me a fully armed battalion in this case is one that would include
the threat of criminal prosecution.

Are any of you aware of any criminal prosecution that has oc-
i:)urr(e;d in any of the 13 states that have laws that could go after

ots?

Mr. COHEN. To my understanding, Senator, there are no states
until New York in June changed their law to criminalize the use
of bots, and there have been no prosecutions yet in New York. We
are working with the New York Attorney General, as I know many
others in the industry are, to see if there are some that actually
can be criminally prosecuted.

I agree with you. I actually think that criminal prosecution is the
easiest and most effective way to do it. We’'ll see it at the state
level, and then there’s a question as to whether it’s appropriate at
the Federal level. And in the other 12 states, I know of no cases



25

that are current or past, but I can’t state unequivocally that there
are not criminal provisions.

Senator MCCASKILL. Are you aware of any model legislation that
has been drafted for states, since—I do have a hard time imagining
that U.S. Attorney’s offices are going to prioritize prosecuting bots,
because, knowing the nature of where crime is prosecuted in this
country, typically, crimes like that are not prosecuted at the Fed-
eral level. They’re more likely prosecuted at the state level. Are you
aware of any model state legislation that has been drafted that
might assist states in putting these laws on their books?

Mr. CoHEN. I do know there has been model legislation drafted.
We've participated in drafting model legislation, both specifically
narrowly limited to bots and a broader examination of the ticket
industry. So we have both forms of model legislation.

Senator MCCASKILL. I don’t mean to pick on someone who’s not
here, but let’s talk about the ticket services that are making money
coming and going. Let’s see if I have this right. Live Nation owns
Ticketmaster, correct?

Mr. COHEN. Yes.

Senator MCCASKILL. And they also own TicketNow, correct?

Mr. CoHEN. They do.

Senator MCCASKILL. So someone can use a bot and buy a large
inventory of tickets to a concert, and then they can turn around
and place those tickets for sale on TicketNow, correct?

Mr. COHEN. Yes, and in all fairness, they could place them for
sale on our platform as well as other competitors.

Senator MCCASKILL. Correct. I was trying to pick on somebody
who wasn’t here.

Mr. CoHEN. I appreciate that.

[Laughter.]

Senator MCCASKILL. So Live Nation is making money coming
and going, correct? They're making money—they’re making the fees
on the first sale, and then they’re turning around and making a fee
on the second sale also.

Mr. CoHEN. That is true.

Senator MCCASKILL. So why can’t you all put in something on
your resale that would limit the number of tickets that could be
placed for sale?

Mr. COHEN. You can adopt limits, and there are examples in
which we have done that. You could run a lottery system to do the
original ticket distribution to reduce prices. There are ways in
which the bots have been drastically reduced through some tech-
nology. What I'm saying is that you could actually do a lot of these
things under current law, and that steps are being taken. This is
another step that could be useful, but it certainly won’t fix the
problem.

Senator MCCASKILL. I'm just thinking that there might be ways
to fix this problem without government. But there seems to be a
financial incentive to sell the tickets twice because the money that
your sites make, or that Ticketmaster makes, is, in fact, the fees
that they are charging on every ticket they sell, correct?

Mr. CoHEN. Well, to be fair, Senator, there’s also something to
be said for open markets that allow for multiple resales. That’s not
necessarily a bad thing at all. It’s quite common that you may buy
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a ticket, not need it, sell it, and then need to go back into the mar-
ket.

Senator MCCASKILL. No, I've had to do that. I completely under-
stand that. But it also reduces the incentive for the businesses that
are making money on the same ticket again to want to be part of
solving the problem.

Mr. CoHEN. That is true. You could separate out that. We would
not advocate that. We advocate that tickets are tickets are tickets,
that the market would be much healthier with open and free resale
in any platform, and then let the market handle it.

Senator MCCASKILL. My time is up, and I don’t want to take any-
body else’s time. I hope somebody asks why are so many—what are
all the holdbacks for in the concert industry? Where are they
going? I hope somebody answers that before this is over.

Senator MORAN. Does someone want to answer it now?

Senator BLUMENTHAL. I'll ask it since I'm up next. What are all
the holdbacks for in the concert industry?

Mr. CoHEN. We know that they go to promoters. The ticket mani-
fest determines what percentage will go to the artist, what percent-
age will go to the promoters, what percentage will go to different
sponsors, the arenas, the season ticket holders of the arena, as well
as the American Express ticket system Gold Card holders, and
presales, and fan clubs.

Senator BLUMENTHAL. Is it fair to say, Mr. Cohen, as your an-
swer, I think, implies, that there may be elements of the industry
that are complicit in these kinds of unfair markups and denial of
access?

Mr. CoHEN. I think that there’s a lot more knowledge in the in-
dustry that’s kept from the general public.

Senator BLUMENTHAL. I take it that’s a yes.

Mr. COHEN. That’s a yes.

Senator BLUMENTHAL. Thank you. I want to thank you for your
candor and thank both you and Mr. Liegl for being here today, as
well as the other panelists, and particularly say to Mr. Seller that
I think your life story shows us why there is a larger value here
in permitting ordinary Americans to come to the theater, to watch
football games, to go to the concerts and sporting events. It’s the
place where the dreams begin and where future stars are inspired
to devote not only the inspiration but the perspiration that it takes
to get to where you have gone.

Your story also reminds us—and you may not have mentioned it
here—but folks who do what you do also have to be ready for fail-
ure. You put skin in the game. You take the risk. These folks who
prey upon American entertainment and sports are parasites. They
have no skin in the game. They simply exploit other people’s cre-
ativity and hard work, not to mention denying access to the future
stars. So I think it makes us passionate about this cause, because
it has such wide-ranging ramifications.

So let me begin by asking you about the digital lottery. How does
that work? Has it been successful? Are people happy with it?

Mr. SELLER. Excellent. Thank you, Senator, for those kind words.
The digital lottery actually started 20 years ago when I produced
Rent in 1996. I was only 31 years old, and doing my first Broadway
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show at 31, I could remember very clearly that only maybe 6 years
before that, I couldn’t afford a ticket to a Broadway show.

So when my then business partner and I were getting ready to
put Rent on sale, we thought, “We have to make tickets cheap for
people who can’t afford it,” and we thought, “We’ll do a 20-dollar
ticket,” and then we thought, “Let’s do something even better. We’ll
put those 20-dollar tickets in the first two rows of the orchestra
section.” And it was first come, first serve, and you just showed up
at the theater. But then the lines became so long that we literally
halci kids on 41st Street sleeping over every night to try to get those
tickets.

Then we went to a live lottery where you came and put your
name in a hat, and we would do the live lottery every day at 6
o’clock, 2 hours before the show, and that was wildly successful
from 1997 all the way through until basically last summer when
we opened Hamilton. Our live lotteries on 46th Street were basi-
cally closing down 46th Street every single day, and it became a
nucilsance to the New York City Police, and it became a traffic haz-
ard.

So out of that, last winter, we then reverted to a digital lottery
in which anybody can go to our lottery place—I'm sorry I don’t re-
member what it’s called. You can all find it if you want to enter
for tonight—and the person enters the lottery. They enter their
credit card. If they win, the credit card will go through, but they
can’t show up and pick it up until late afternoon.

So using that system, the bots don’t invade that system, because
it’s a $10 lottery, and the turnover time is so short in between
when you get your ticket and the show that they would never have
enough time to go out and resell that ticket.

Senator BLUMENTHAL. So it’s basically immune to the kind of-

Mr. SELLER. It has so far been immune to that, because—and
there’s no time—you know, it happens every day for that day, and
that’s why that has been effective.

Senator BLUMENTHAL. Let me say to Mr. Cohen that I actually
prosecuted these cases when I was Attorney General of the State
of Connecticut, and I agree with my colleague, Claire McCaskill,
that the U.S. Attorney’s Office is not going to undertake them. And
I also served as U.S. Attorney in Connecticut, and I think these
kinds of laws are very, very important, and may I suggest that
your advocacy of them would be important in places like Con-
necticut, where we had a ticket scalping law which was repealed
over my protest in 2007.

So there are interests on the other side here that are immensely
powerful politically, because they command a lot of bucks. So the
good guys like yourselves should be on the side of laws at the state
level, not just here, but at the state level, and I think that is tre-
mendously important.

Let me ask you, Mr. Liegl—I understand that there are limits
that are imposed per transaction. Would it be more effective to im-
pose per person limits so that the bot system might be frustrated
or impeded?

Mr. LiEGL. That’s a great question, Senator. My understanding
is that the number of IP addresses that the attacks come in from
and just the vast array of credit cards that they have at their dis-
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posal—I’'m not entirely sure that setting it at the per customer
level would make a huge difference in frustrating the bot operators’
efforts.

Senator BLUMENTHAL. Why is that?

Mr. LIEGL. My expectation is that they could appear to be mul-
tiple different people coming to our site at the same time using dif-
ferent IP addresses, different credit card numbers, or combinations
thereof.

Senator BLUMENTHAL. Mr. Cohen, you indicated—and this will
be my final question.

Senator MORAN. Take your time.

Senator BLUMENTHAL. You indicated that the change in
StubHub’s policy with respect to speculative tickets has had an ef-
fect. Do you think all speculative tickets should be banned? In
other words, should there be disclosure by someone who is selling
a ticket without actually having bought it, which now happens—
should there be a required disclosure that that seller does not actu-
ally have the ticket?

Mr. CoHEN. We have found that the law is helpful, but this has
been much more of a policy change that is based on the market
itself. Under our Fan Protect Guarantee, if you're not able to get
into the show, if there’s a problem with the ticket, we’re going to
do everything we can to get you in the show. So we will buy up
extra tickets, if necessary, for a high-demand event, where we want
to make sure all of our customers get in the show. It doesn’t always
work. We have to refund in some instances. But the vast majority
of time, because of that, our systems are built to prohibit specula-
tive ticketing because they can’t be delivered. So if somebody says
they are selling a ticket, and we have the information that they
have not delivered historically, they’re not going to be selling the
ticket again.

So it’s a very rare instance in which a customer ends up with,
quote, “a speculative ticket.” We do know it occurs. Bruce
Springsteen is a classic example. There are no presales. There’s no
fan club. When tickets go on sale at 10 a.m. on Friday, they go on
sale, the entire house. Now, Bruce Springsteen does structure and
have some credit card only entry to restrict resale also. But, in gen-
eral, all the tickets go on sale at the same time, same price.

So, therefore, if somebody is listing tickets ahead of time, we’ll
know that those are speculative. But because we don’t know how
the market is structured, where people release tickets at different
times, and people have different rights to tickets in the arenas—
season ticket holders have different rights than club seat owners—
that information only becomes apparent to us when it’s brought to
our attention.

Senator BLUMENTHAL. Thank you.

Mr. Chairman, I want to thank you again for having this hear-
ing. I would like to put in the record a number of letters that I re-
ceived from my constituents about this practice.

Senator MORAN. Without objection, so ordered.

[The information referred to follows:]
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CONSTITUENT MAIL

February 8, 2016
Dear Senator Blumenthal,

I am a frequent concertgoer, and I am very frustrated by the fact that ticket
resalers always have the best tickets, but even more aggravating, they have tickets
on sale, at exaggerated prices, even before the original tickets go on sale! This has
to be illegal! As an example, I was trying to purchase tickets to see Ringo Starr at
the Bergen PAC in Englewood, NJ on June 7. If you do a Google search for the box
office, dozens of sites come up, each with tickets already available for hundreds of
dollars. But on the official site of the venue, the concert isn’t even listed yet! There
are no “official” tickets on sale at this time. And this is happening every time I try
to purchase any tickets at any venue! I know many of my friends have been con-
fused by this, and think that they must either pay the higher prices in order to at-
tend a show, or miss the event.

Can you please look into this matter? I know you have much more important
problems to deal with, but this means a lot to me.

Thank you so much for your consideration, and thank you for the fantastic job
yquhare doing in the Senate (although I miss you as Attorney General). With best
wishes,

January 29, 2016

Subject: Concert tickets

My wife is a big fan of Bruce Springsteen. He is currently on tour. When tickets
went on sale in December, I went online to purchase tickets to several of the venues
in the Northeast that he is appearing at in Jan. and Feb. I went online at 10am,
the time the tickets were going on sale. I could not purchase tickets. on every venue
I went the tickets were sold out. How is that possible? Now my wife is able to buy
tickets on the secondary market, StubHub, Vivid etc. However the prices are 250
percent or higher. How can this be legal for a $150 face value ticket be sold for $450
or more? I can understand a ticket broker making an honest fee. However, the gen-
eral public is being taking advantage of. Can there be some legislation to stop these
companies from making such large profits and hurting the average consumer?

December 6, 2015
Subject: Stub Hub Unfair Trade Practices

How is it possible that Stub Hub is able to advertise the sale of tickets with spe-
cific locations for Springsteen’s recently announced concerts when sale of tickets to
the general public is scheduled for next Friday. Very unfair and will likely result
in getting tickets that are above face value if I ultimately choose to go to his shows.

January 6, 2016
Subject: StubHub

Senator Blumenthal,

I am a musician and I would like to share a view about the scalping site StubHub.

The music industry has been in a free fall. Arguments over streaming royalties
are a hot topic.

The one place I see as the most egregious devaluation of music in on StubHub.
Why should someone who buys 5 tickets to an event they don’t plan on going to
make $500 because they have an Amex card and an Internet connection? They don’t
work their whole lives to learn music, write music and get an audience. They are
sitting at home collecting money for something they did nothing for.

A concert goer who spends way over the face value of the ticket then has less
money to buy merchandise and spend on concessions at a concert. StubHub makes
money, the scalper makes money and the artist suffers.

I propose either a shutdown of this service, especially in states where there are
scalping laws. Or a percentage of sale that must go to the artist. Or a cap on the
percent that a person can charge, perhaps 10 percent.

These people didn’t take risks with their lives to make it in an extremely competi-
tive industry, they simply have a computer and an Internet connection. It’s not right
and it’s devaluing a vital art that every single person on the planet enjoys and
needs.

Thank you,
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Mr. Blumenthal,

I'm writing to you today as a frustrated constituent. As 'm sure you are aware,
access to event tickets via websites like Ticketmaster and Live Nation, are becoming
increasingly difficult for people to obtain. The reason for this is due to the “ticket
bot” and scalping industry. I have seen news of your colleague, NY Senator Chuck
Schumer, trying to address this issue, and I'm hoping that you can help address this
issue as well. How is it that these “ticket bots” are allowed to exist, and why is it
that Ticketmaster and Live Nation are not held accountable for this activity. Not
only that, but if you are unable to acquire said tickets, you have the option of buy-
ing from Ticketmaster’s very own scalping “resale” website. The whole situation is
very suspicious, and I'm interested in knowing if any investigation has been put in
place on this practice. I do see that while at one time ticket scalping was illegal
in CT, as of 2007, that changed due to the incompetence of former Gov. Jodi Rell.
I feel that something needs to be done in regards to this issue. It’s not fair for con-
sumers to not have an equal chance to obtain tickets to an event. I would be inter-
ested in knowing your stance on this, and if there are any plans in Washington to
further Senator Chuck Schumer’s proposed legislation. Thank you for your time.

March 26, 2014
Subject: UCONN NCAA Tickets—MSG

Sen. Blumenthal, When you were our AG, didn’t you take action against ticket
agencies (i.e., StubHub, TicketWorld, etc) for gross increases in originally-priced
tickets??? I am sure that you are aware that the UCONN NCAA tickets for MSG
are priced from $489.00 up to $3,000.00 per ticket. How can the ticket agencies in-
crease the price of these tickets so much?? Why can’t we have a law stating that
ticket agencies cannot increase the price of a ticket for more than five or ten percent
of the value of the ticket? Thank you.
RITA SHERIDAN

Septembe